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Coirt of Appeals of the District of Colombia. 


No. 3186. 

Real Estate I rist Company, a Corporation, et al„ j 


Appellants, 


Henrietta M. Halliday. 

Supreme Court of the District of Columbia. 

% 

No. 00952. At Law. 

Henrietta M. Halliday, Plaintiff, 

vs. 

Real Estate Trust Company, a Corporation, 


AND 


Eldridge E. Jordan, Defendants. 

United States of America, 

District of Columbia , ss: 

Co!S,ibia“,e C,i W h' ,e f Upreme Co,lrt of District of 

ceedings liad, in the above-entitled cause, to wit:_ 

^ Declaration. 

Filed December 31, 1917. 

In the Supreme Court of the District of Columbia. 

% 

No. 60952. At Law. 

Henrietta M. Halliday, Plaintiff, 

vs. 

Real Estate Trust Company, a Corporation, 

AND 

Eldridge L. Jordan, Defendants 







2 real estate trust company, a corp., et al. vs. 

\ 

its promissory note, now overdue, promised to pay to the order of 
t e plaintiff on June 24th, 1917, the sum of Sixty-seven hundred 
and sixty dollars and fifty-seven cents ($(1700.57); with interest at 
tlie rate of six per centum per annum, and the defendant Eldridge 
h. Jordan endorsed the same before its delivery to the plaintiff, who 
is the holder thereof; and the said note was dulv presented for pay- 

J d >shpnor«l and protested, whereof the defendant 
Jildridge h Jordan had due notice, but, except the sum of Fifteen 
hundred dollars ($1500.), paid on the 3d dav of Julv, 1917, the said 
defendants did not, nor did either of them, pay the same. 

2. The plaintiff further sues the defendant for that the defend- 

.. “, nt . H r' Ks,a,e - rUit Company heretofore, to wit, the 24th 

uay of May, 191 /, executed its promissory note now over¬ 
due, in the words and figures following: 

No. 448A. $6760.57. Washington, D. C., May 24 1917 

On June 34th 1917, Real Estate Trust Company promise to Pat¬ 
io the order of Henrietta M. Halliday at Real Estate Trust Com- 

-r/'i r |m"iw S i| lng, r n ' D ; r ” S, . xl - vseve " Hundred and Sixty and 
. / /loo Dollars tor value received with interest at the rate of six 


per annum. 

' AtteB }L „ RKAL estate trust company, 

(Signed) KLDRIDGE E. JORDAN, 

/t! . lv President. 

(Signed) R. B. \\ ILSON, 

T reasurer. 


and the defendant Eldridge E. Jordan endorsed the same before 
debtery thereof and thereupon delivered the same to the plaintiff, 
»ho is the holder thereof, and the said note was dulv presented for 
EK-y*. wa f Jishonored and protested, whereof the defendant 
Kldridge E. Jordan had due notice, but, with the exception of the 
sum of Fifteen hundred dollars ($1500.) paid on the 3d dav of 

Jidy, 191,, by the defendant Kldridge E. Jordan, the defendants 
did not, nor did either of them, pay the same. enaanis 

i claims, by reason of the premises Fiftv-three 

hundred and four dollars and fortv-eiaht cents , sroo i iw ■ , 
interest from July 3, 1917. besides costs (^04.48), with 

HENRIETTA M. HALLIDAY 

J. J. DARLINGTON, 

Attorney for Plaintiff. 


Pleas. 


Filed January 30, 1918. 


The defendant. Real Estate Trust Company, a corporation fnr 
pleas to the declaration filed in the above entitled cause savs- ’ 

V * 



HENRIETTA M. HALUDAY. . 

• ASfilSgS? DOt pr ° mite in f °n» and manner as in ^ 

<!ef a V he c ^ mel ^ment P !)Tlfd l J J S ua e w dant ,hat ,he said plain- 
lefendant, Real Estate Trust < "as and- still is indebted to the 

*»± Hundred >» «* sum of Seven th™ 


•Sif*;',!!«■.. «»>■ ir„Vx‘i 

\ !>;l! GORDON. 

imniel w. baker. 

Attorney, for Defendant, Deni 
Mate Trust Company. 

4 

Dill of Particulars. 

Filed January 30, 1018 

* * * 

r , * * * 

To personal nronertv r.. •. * * 

Trust Con.i.anv1,, ij- furm,ur ? and furnishing i„ p„ i 

Said building by th^defendant^ 0 *^”' 0 " ° f the Pontiff, pl^Jd 

- Awnings 

2 . W27.00 

t) . melon Shades . . 9970 7 * 

j-Angus Shade Carriers . ". ' 222 00 

Fi^ExiinSer ‘ i .* i ;;;••• ‘ V •’ • • • • • • • % 

iCSo^S^^^nkRo.-;;;;; W238 m.oo 

. 2000.00 


$ 427 .00 

2278.75 
222.00 
456.00 

139.75 
130.00 


4238.72 
$7892~22 


Pi™* of Eldridge E. Jordan. 

Fl,ed January 30, 1918. 

a f« P ,« ^ 
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REAL ESTATE TRUST COMPANY, A CORP., ET AL. VS. 


1st. That he did not promise in form and manner as in said 
declaration alleged. 

2nd. And for a further plea defendant says that the said plain¬ 
tiff at the commencement of this suit was and still is indebted to the 
co-defendant. Heal Estate Trust Company, the maker of the said 
note sued upon in the sum of Seven Thousand Eight Hundred 
Ninety-Two Dollars and Twenty-two cents ($7892.22) for money 
payable by the plaintiff to the said defendant; for goods sold and 
delivered by the said defendant to the said plaintiff at her request 
and for money found to l»e due l>etween the said plaintiff and de¬ 
fendant on an account stated between them according to the bill 
of particulars annexed to co-defendant’s plea and the defendant says 
that the same should l»e set of!’ against the plaintiff's demands as set 
out in the plea of set off filed by said co-defendant, Real Estate Trust 
Com pan v. 

PEYTON GORIXfN, 

DANIEL W. BAKER, 

Attorneys for Defendant, 

Eldridyc E. Jordan. 


6 Affidavit of Eldridge E. Jordan. 

Filed January 30, 1918. 

* * * * * . * * 

District of Columbia, ss : 

Eldridge E. Jordan, being first duly sworn, deposes and says that 
he is one of the defendants in the above entitled cause being sued 
as endorser on a certain note in said declaration and is also the 
President of and agent for said Real Estate Trust Company who 
is also a defendant and sued as maker thereof. That the liability, 
if any, on .said note on the part of Real Estate Trust Company is 
primary and the liability of your affiant is secondary. That if said 
note is paid by the set off filed by the said Real Estate Trust Com¬ 
pany your affiant is entitled to have judgment in his favor as well 
as there being a judgment in favor of said defendant. Real Estate 
Trust Company. Affiant further says that he is president of the 
Real Estate Trust Company and was president at the time of the 
giving of the note sued upon in said declaration and that both he 
and the said defendant. Real Estate Trust Company, have a good 
defense to said declaration. That said defense is as follows: That 
at the time of the said suit brought against your affiant and the said 
defendant, Real Estate Trust Company, the said plaintiff’ was and 
still is indebted to the said Real Estate Trust Company in the sum 
of Seven Thousand Eight Hundred Ninety-two Dollars and Twenty- 
two cents ($<892.22) as set out in the plea of set-off filed to said 
declaration by said defendant, Real Estate Trust Company, which 
said plea of set off and bill of particulars attached, thereto are made 




HENRIETTA M. HALLIDAY. 
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„ a P ar * hereof the same a> if fully set out herein. That the 

' ^id cause of action accrued to said defendant, Real Estate 

Trust Company, by reason of the fact that the said defendant 
paid for the property mentioned in said bill of particulars attached 
to said plea of set-oft and that said property was delivered to and is 
now in possession of the said plaintiff. That although in possession 
nf said property and although often requested the said plaintiff has 
refused to pay for the same. That the said goods are of the value 
mentioned in said bill of particulars and the amounts charged 
plamhff therefor are reasonable and that the said defendant, Real 
Estate I rust Company is entitled to have the sum due said defend¬ 
ant from plaintiff set-off against any claim in the said declaration 
and that the amount due said defendant. Real Estate Trust Com- 
1 j 1S £ rea .^ r lh ft n that claimed by the said plaintiff and that 
should the said plaintiff he entitled to all of the said sum mentioned 
in the hill of particulars the said Real Estate Trust Company will he 
entitled to a judgment for the difference lietween the amount set up 
m said bill of set-off and the amount claimed in said declaration and 
affiant further says that he is entitled not only as l>eing secondary 
liable but also as l>eing co-defendant to plead' the said amount as 
against the claim of the plaintiff and that there is now due to the 
said defendant, Reid Estate Trust Company by the plaintiff the 
sum of Seven Thousand Eight Hundred Ninetv-two Dollars and 
Twenty-two cents ($7892.22) as set out in said'hill of particulars 
exclusive of all set-offs and just grounds of defense. 

Affiant further says that he is familiar with the facts 
herein set forth and that he makes this affidavit not only 

individually hut as agent for the said defendant, Real Estate 
J rust Company. 

ELD RIDGE E. JORDAN. 

Sul scribed and sworn to before me this 30th day of January 1918 

l‘ SEAL -] C. LARIMORE KEELEY, 

Notary Public , D. C. 

Motion for Judgment under 73rd Rule. 


Filed February 1, 1918. 

******* 

Xow comes the plaintiff in the above entitled cause, by her attor¬ 
ney, and moves the Court for judgment therein against the defend¬ 
ants, and each of them, for want of a sufficient affidavit of defense 
under Rule <3 of the Lav Rules of this Court. 

J. J. DARLINGTON, 
Attorney for Plaintiff. 


Please take notice that on Friday, the 8th day of February 1918 
at ten o clock a. m., or so soon thereafter as the same can be heard' 
the above motion will be presented to the Court for its action ’ 

J. J. DARLINGTON, 

Attorney for Plaintiff. 
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REAL ESTATE TRUST COMPANY, A CORP., ET AL. VS. 


Service accepted this 31 day of January A. 1). 1018. 

PEYTON GORDON. 
DANIEL AY. BAKER. 

0 Supreme Court of the District of Columbia. 

.Tuesday, April 2nd. 1918. 

B\ order of the Honorable William Ilitz, one of the Justices of 
said Supreme Court presiding, the Court is opened by proclamation 
of the t inted States Marshal, pursuant'to Rule of Cburt. 

******* 

The defendants having failed to tile a substitute affidavit of de¬ 
fense herein, under leave granted on the 1st day of March, 1018, 
the motion for judgment under the Seventy-third Rule, heretofore 
‘•considered, is granted. W herefore, it is considered that the plain¬ 
tiff herein recover of the defendants the sum of Five Thousand Three 
Hundred and four and 48/100 Dollars,. ($5,304.48), with interest 
thereon from the 3d of July, 1917, together with costs of suit to be 
taxed by the clerk and have execution thereof. 

Friday, April 19th, 1918. 

Session resumed pursuant to adjournment, Hon. W illiam Hitz, 
Justice, presiding. 

* * * * * * * 

Come now the defendants by their attorney of record, Mr. 1). W\ 
Baker, and in open court, note* an appeal to the Court of Appeals; 
whereupon, on motion of said attorney, the penalty of a bond for 
costs is hereby fixed at One Hundred Dollars ($100.00), with leave 
to deposit the sum of Fifty Dollars ($50.00), with the clerk, in 
lieu thereof. 

Id Memorandum. 

April 22, 1918.—Appeal Bond approved and filed. 


Assignments of Error. 

Filed May 13, 1918. 

****** * 

The Court erred in giving judgment for the plaintiff against the 
defendant under the 73 rule. 

The Court erred in not overruling the motion for judgment under 
the 73rd rule. 

DANIEL W\ BAKER, 
PEYTON GORDON, 

Attorneys for Defendants , 




HENRIETTA M. HALLIDAY. 


7 


Designation of Record. 
Filed May 20, 1918. 


The Clerk of said Court will 
to record. 


please designate all necessary papers 

PEYTON GORDON, 

DANIEL W. BAKER, 
Attorneys for Defendants. 


11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

T, .John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numl)ered from 1 to 
.10, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 60952 at Law, wherein Henri- 

is Plaintiff and Real Estate Trust Company, a cor¬ 
poration, et al. are Defendants, as the same remains u[>on the tiles 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of May, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
.°.186. Real Estate Trust Company, a corporation, et al., appellants, 
vs. Henrietta M. Hallidav. Court of Appeals, District of Columbia. 
Filed Jun- 1, 1918. Henry W. Hodges, clerk. 
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No. 3186, 
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I'KAL Kst.VTF Ti i < r /< » 

IMM UlMl'vvv .. /< 

1 ' « ( on>oi a i( 


• J<>ki>a x, A j>j>clla n Is * °* * * HU<1 Eldki,,g,<: 


Henrietta AI. Hallida 


1ILED OCTOBER 21, ly 18 . 


In (lie Court of Appeals of 


•lie District of Columbia, October T 


erm, 


So. 3180. 

Heal Estate Trust Company „ r„ 

Jordan, Appellants 3110 ”’ an<l ELDRIr ’GE E. 

vs. 

Henrietta M. Halliday, Appellee. 

Stipulation Correcting Record 

i„„, KJpl. nt ih« u.n. orbringi„ K 









imr iii) the Transcript of Record for appeal, and that this surest ion. 
ivhh th' approval of the Court of Appeals, may stand in he place am 
stead of the said affidavit in the record on appeal, without forma 

suggestion of diminution. . DANIEL W. BAKER, 

PEYTON GORDON. 

Attorney- for Appellant*. 

.). J. DARLINGTON, 

Attorney for Appellee. 

I Kndoi-ed ■ I No :U8t>. Real Estate Trust Co., &e., et ah, appol- 
vs Henrietta M. Ilalliday. Addition to record 1> er stipulation 
.If counsel. Court of Appeals. District of Columhni. filed ()<t. -1, 
HUS. Henry \Y. 1 lodges'. clerk. 












h 

t 

l 

i 















IN THE 


(Heart of Appeals, Siatrirt of (Columbia 

October Term, 1918. 


No. 3186. 


Real Estate Trust Company, a Corporation, and 
Eldridge E. Jordan, Appellants . 

vs. 

Henrietta M. Halliday. 


BRIEF FOR APPELLANT. 


Statement ok Case. 

The declaration is upon a promissory note and is prop¬ 
erly verified by affidavit. 

The plea of the defendant, the Real Estate Trust Com¬ 
pany, that is to be considered on this appeal is the second 
plea which reads as follows: 

“2d. And for further plea said defendant says that 
the said plaintiff at the commencement of this suit 



was and still is indebted to the defendant, Real Estate 
Trust Company, in the sum of Seven Thousand Eight 
Hundred Ninety-two dollars and Twenty-two cents 
($7,892.22) for money payable by the plaintiff to the 
said defendant; for goods sold and delivered by the 
said defendant to the said plaintiff at her request and 
for money found to be due between the said plaintiff 
and defendant on an account stated between them 
according to the bill of particulars hereto annexed and 
the defendant is willing that the same may be setoff 
against the plaintiff’s demands and that if the amount 
found to be due the said plaintiff as claimed in said 
declaration, that is, defendant, have judgment against 
the said plaintiff for difference between said amounts.” 

1 lie defendant, Eldridge E. Jordan s second plea which 
is the plea involved in this appeal is as follows: 

“2d. And for a further plea defendant says that the 
said plaintiff at the commencement of this suit was and 
still is indebted to the co-defendant, Real Estate Trust 
Company, the maker of the said note sued iq>on in the 
sum of Seven Thousand Eight Hundred Ninety-two 
Dollars and 1 wenty-two cents ($7,892.22), for money 
payable by the plaintiff to the said defendant: for goods 
sold and delivered by the said defendant to the said 
plaintiff at her request and for money found to be due 
between the said plaintiff and defendant on an account 
stated between them according to the bill of particu¬ 
lars annexed to co-defendant’s plea and the defendant 
says that the same should be set off against the plain¬ 
tiff’s demands as set out in the plea of set off filed 
bv said co-defendant. Real Estate Trust Company.” 

To the pleas of setoff there is attached a bill of particulars 
which states To personal property, furniture and fumish- 
ings in Real Estate Trust Company building now in posses- 




3 


sion of the plaintiff, placed in said building by the de- 
fendant.” 

The affidavit of defense is made by Eldridge E. Jordan, 
one of the defendants, who makes the same for himself and 
the Real Estate Trust Company, of which he is the Presi¬ 
dent and of which he was the President at the time of the 
transaction, set up in the several pleas of setoff. The affi¬ 
davit of defense states: 

T hat at tlie time of the said suit brought against 
your affiant and the said defendant. Real Estate Trust 
Company, the said plaintiff was and still is indebted 
to the said Real Estate Trust Company in the sum of 
Seven Thousand Eight Hundred Ninetv-two Dollars 
and Twenty-two cents ($7,892.22), as ]set out in the 
plea of setoff filed to said declaration by said defend¬ 
ant, Real Estate I rust Company, which said plea of 
setoff and bill of particulars attached thereto are made 
a part hereof the same as if fully set out herein. That 
the said cause of action accrued to said defendant, Real 
Estate Trust Company, by reason of the fact that the 
said defendant paid for the property , mentioned in said 
bill of particulars attached to said plea of setoff and 
that said property was delivered to and is now in posses¬ 
sion of the said plaintiff. That although in possession 
of said property and although often requested the 
the said plaintiff has refused to pay for the same. That 
the said goods are of the value mentioned in said bill 
of particulars and the amounts charged plaintiff there¬ 
for are reasonable and that the said defendant, Real 
Estate Trust Company is entitled to have the sum due 
said defendant from plaintiff setoff against anv claim 
in the said declaration and that the amount due said 
defendant. Real Estate Trust Companv, is greater than 
that claimed by the said plaintiff and that should the 
said plaintiff be entitled to all of the said sum men¬ 
tioned in the bill of particulars the said Real Estate 
Trust Company will he entitled to a judgment for the 




difference between the amount set up in said bill of 
setoff and the amount claimed in said declaration, and 
affiant further says that he is entitled not only as be¬ 
ing secondarily liable but also as being co-defendant 
to plead the said amount as against the claim of the 
plaintiff and that there is now due to the said de¬ 
fendant, Real Estate Trust Company, by the plaintiff, 
the sum of Seven Thousand Eight Hundred Ninety- 
two Dollars, and Twenty-two cents ($7,892.22), as 
set out in said bill of particulars exclusive of all set¬ 
offs and just grounds of defense.” 

A motion was made for judgment under the 73d Rule 
and granted, from which judgment an appeal was taken 
to this court. 

Specifications of Error. 

First. The court erred in giving judgment for the 
plaintiffs against the defendant under the 73d Rule. 

Second. The court erred in not overruling the motion for 
judgment under the 73d Rule. 

Argument. 

The assignments of error and the specifications of error 
raise in this case but one question, the sufficiency of the 
pleas and affidavit of the defendants. The plea of set¬ 
off is in the nature of an account in assumpsit for money 
payable by the plaintiff to the defendant: for goods sold 
and delivered by the defendant to the said plaintiff at her 
request and for money found to be due between the plain¬ 
tiff and defendant on account stated between them accord¬ 
ing to the bill of particulars annexed to the plea. The bill 
of particulars show certain personal property in the Real 
Estate Trust Company building in the possession of the 
plaintiff, placed in said building by the defendant and the 




affidavit states that the said plaintiff is indebted to die de- 

, the Keal Estate Trust Com P«ny. in the sum of 
V ,892.22 as set out in the plea of setoff filed to said 

declaration by said defendant, the Real Estate Trust Com¬ 
pany which said plea of setoff and bill of particulars at¬ 
tached thereto are made a part hereof as if fully set out 
herein. 

This makes the affidavit the same as though the words 
of the plea of setoff had been repeated in the affidavit. 

The affidavit continues, that said cause of action accrued 
to said defendant, Real Estate Trust Company, by reason 
<>t the fact that the said defendant paid for the property 
mentioned in said bill of particulars attached to said plea 
of setoff and that said property was delivered to and is now 
m possession of the plaintiff. That the plaintiff although 
in possession of said property and though often requested 
has refused to pay for the same. 

In other words, the plaintiff has possession of certain 
goods and personal property which were paid for by the 
Real Estate Trust Company and the plaintiff refuses to 
pa\ for the said goods although having possession of the 
same and though often requested to pay for the same has 
refused to pay for them. The affidavit states that said 
goods are of the value mentioned in said bill of particulars 
and the amounts charged plaintiff therefor are reasonable , 
and that the said defendant, the Real Estate Trust Com¬ 
pany, is entitled to have the sum due said defendant from 
said plaintiff setoff against any claim in said declaration. 

1 his shows the value of the goods under a quantum 
meruit, in other words, an affidavit as to the reasonableness 
of the charge made to the plaintiff. The objection in the 
lower court was that it did not show that the goods were 
delivered to the plaintiff at her request and that in order 
to make the plaintiff liable they had to be delivered to her 
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at her request. The answer to this is that the plea states 
that they were delivered by the defendant to the plaintiff at 
her request. If she has possession of them and the de¬ 
fendant having paid for them and she refuses to pay the 
plaintiff for the goods, then there is either an implied con¬ 
tract growing out of the facts or the plaintiff is entitled to 
waive the tort—the keeping of the goods as her own—and 
sue in assumpsit to recover the value. In other words, 
where a person is in possession of my property which I have 
delivered to him continues to keep possession of it and re¬ 
fuses to pay me its value, I have a right of action against 
such person either in contract or in tort, having the right 
to waive the tort and sue in assumpsit upon an implied 
promise to pay and it is not necessary that the possession 
of the property he at the request of the party. 

Suppose plaintiff has possession of $10,000.00 worth of 
pro])erty belonging to the defendant even though obtained 
bv consent, and defendant demands payment therefor and 

J 

plaintiff refuses to ]>ay, continuing the possession, has not 
the defendant a right of action against the plaintiff to re¬ 
cover its value and is not that all that is asked here ? The 
position of the appellants, defendants in the court below, 
is sustained by authority. 

While some of the States authorities hold that there must 
be a sale of the goods, modem authority and the great 
weight of authority holds the contrary. 

Authorities. 

In the case of Braithwaite vs. Akin, 3 North Dakota. 
365, at page 370, the court say: 

“It asserts that what was done in defiance of the 
owner’s rights was in law done with the most perfect 
regard for his rights: that the wrong-doer has re- 




ceived the money for the owner, or that he has bought 
. the property from the owner at its fair value. This 
fiction is indulged only in the interests of the owner, 
and it rests upon the receipt by the wrong-doer of 
benefits accruing to him from his wrongful acts. Where 
no benefits are received, the liability is only for the 
wrong. As this right in the injured party to turn the 
tort liability into a contract liability stands upon the 
receipt of lxmefits by the wrongdoer, is it not beneath 
the dignity of anv tribunal to draw a distinction be¬ 
tween the receipt of benefits in the shape of cash and 
the receipts of benefits in the form of property? In our 
judgment the fact that a sale has not been made is un¬ 
important. Not only upon sound principle, but also 
upon the foundation of strong authority, do we estab¬ 
lish the rule in this state that the owner of property 
converted may waive the tort and sue in assumpsit for 
the benefits received whenever the tort feasor receives 
benefits of any kind from the wrong committed, 
whether by sale or bv retention of the converted prop¬ 
erty. or in any other manner. Norden vs. Jones, 33 
Wis., 600, 604; Stockett vs. Watkins, 2 Gill & J., 326- 
342; Hill vs. Davis, 3 N. H., 384; Barker vs. Cory, 15 
Ohio, 9; Berley vs. Taylor, 5 Hill (N. Y.), 583; 
Terry vs. Munger, 121 N. Y., 161, 24 N. E. Rep., 272; 
Fratt vs. Clark, 12 Cal., 89. See also, Webster vs. 
Drinkwater, 17 Am. Dec., 244.” 

In Bechtel vs. Chase, 156 Cal., 707, at page 711, the 
court say: 

In this state as in a number of others the broader 
rule applies that one whose goods are wrongfully taken 
and used by another can sue in assumpsit for their 
value as if the goods were sold and delivered.” 

In the case of Brown Cycle Co. vs. Brown, 39 Oregon, 
28o, the court held that a seller may waive the tort and 
express contract and sue in assumpsit for the value of the 
goods in the possession of the vendee without waiting fo*f 
the vendee to convert them into cash. 
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In Tidewater Quarry Co. vs. Scott, 105 Va., 160, the 
court held that in an action for a liquidated demand the 
defendant may sue for the value of the goods belonging 
to him which the plaintiff has converted to his use and 
the defendant has a right to sue in tort or treat the con¬ 
version as a sale and bring indebitatus assumpsit for the 
value. 

Where one has wrongfully converted the personal prop¬ 
erty of another to his own use, the injured party has the 
option to waive the tort and treat the party converting as 
having purchased the goods in question, without stipulation 
as to their price and recover the market value of the goods 
upon an implied promise as they were reasonably worth 
at the time of the conversion. 

Hurst vs. C. W. Leatherlee, Etc., Co., 69 N. J. L., 
509. 

See also, 

Terry, ct al., vs. Munger, 121 N. Y., 161. 

Florida Cen. Etc., Co. vs. Scarlett, 91 Fed., 349. 

Galvin vs. Mack Mining Co., 14 Mont., 508. 

Gordon vs. Bruner, 49 Mo., 570. 

Whitaker, ct al ., vs. Poston, 120 Tenn., 207. 

The Federal courts have refused to follow the rule of 
the state courts in which they are situated where the state 
courts have held there must be a sale. 

Reynolds vs. N. Y. Trust Co., 188 Fed., 611. 

A quasi or constructive contract rests upon the equitable 
principle that a person shall not be allowed to enrich him¬ 
self unjustly at the expense of another. In truth it is not 
a contract or promise at all. It is an obligation which the 
law creates, in the absence of any agreement, when and 
because the acts of the parties or others there has been 
placed in the possession of one person’s money, or its equiva- 
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lent, under such circumstances, that in equity and good 
conscience he ought not to retain it, and which ex aequo 
et bono belongs to another. Duty, and not a promise or 
agreement or intention of the person sought to be charged, 
defines it. It is fictitiously deemed contractual, in order to 
fit the cause of action to the contractual remedy.” Miller 
vs. Schloss, 218 N. Y., 400, 407, 113 N. E., 337. 

The defendant Jordan has a right under section 1563 of 
the Code of the District of Columbia to set up as a bar the 
setoff of the defendant, Real Estate Trust Company, he 
having the right to take advantage of it. 

Carson vs. Barnes, 1 Ala., 93. 

Winston vs. Metcalf, 6 Ala., 756. 

Curlee, et al., vs. Ruland, 55 Pac., 1182. 

National Handle Company vs. Hoffman, 120 S. W., 
690. 

Canfield vs. Arnett, 68 Pac., 784. 

Sledge vs. Swift, 53 Ala., 110. 

The affidavit of the defendants should be liberally con¬ 
strued so as to give them, if possible, a jury trial and 
wherever a doubt exists as to the right of the plaintiff to 
recover, summary judgment should not be given. 

Codington vs. Standard Bank of Canada, 40 D. C. 
App., page 409. 

Lawrence vs. Hammond, 4 App. D. C., 467. 

St. Clair vs. Conlon, 12 App. D. C, 161. 

Patterson vs. Barrie, 30 App. D. C., 531. 

Columbia Laundry Co. vs. Ellis, 36 App. D. C., 583. 

It is respectfully submitted that the judgment should be 
reversed in order that a trial may be had and determined 
whether or not the defendant. Real Estate Trust Company, 
is entitled to recover the amount claimed in his setoff. 

Peyton Gordon, 

Daniel W. Baker, 
Attorneys for Appellant. 
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Real Estate Trust Company, a corporation, and 
Eldridge E. Jordan, Appellants, 

vs. 

Henrietta M. Halliday, Appellee. 


BRIEF FCR APPELLEE. 


Statement. 


This case is an apj>eal by the defendants below from a 
judgment rendered against them by the Supreme Court of 
the District of Columbia for want of a sufficient affidavit 
of defense, under the 73d Rule of Practice of that Court. 

Appellants’ designation of the record of appeal (Record, 
p. 7) appears to have left it to the Clerk of the Court be¬ 
low to determine what parts of the record should consti¬ 
tute the transcript here, without the required notice to the 
appellee, and with the result that in the transcript the ap¬ 
pellee s declaration is unaccompanied by an affidavit as to 
her cause of action, leaving the appellants without obliga¬ 
tion, under the 73d Rule, to support their pleas by affidavit, 
and rendering the judgment below, therefore, manifestly 
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erroneous upon the face of the record here. A stipulation 
has been filed in this Court to cure this omission, to the 
effect that the plaintiff accompanied her declaration with 
an affidavit as to her cause of action sufficient to entitle her 
to judgment in the Court below in the absence of a suffi¬ 
cient affidavit of defense accompanying the pleas, and that 
her affidavit was inadvertently omitted from the transcript 
of record for this Court. The omitted affidavit was that the 
cause of action sued upon by the plaintiff was the overdue 
promissory note of the defendant Real Estate Trust Com¬ 
pany, endorsed by the defendant Eldridge E. Jordan, dis¬ 
honored, protested and accompanied by due notice of dis¬ 
honor to the latter, in the sum of $6,760.57, which was 
unpaid and due to the plaintiff exclusive of defenses except 
to the extent of $1,500 paid thereon July 3, 1917. The 
amount of the judgment was for the face of the note, less 
the credit stated. 

Apart from the general issue that the defendants did not 
promise, which was not attempted to be supported by their 
affidavit, their plea was a set-off, under the common counts, 
“according to the bill of particulars hereto annexed”; which 
bill of particulars was, “To personal property, furniture and 
furnishings in Real Estate Trust Company Building now 
in possession of the plaintiff, placed in said building by the 
defendant,” followed by the itemization of certain furniture 
and fixtures, the values assigned to which aggregated 
$7,892.22. The substance of the affidavit for appellants 
in support of this plea was that the cause of action brought 
forward as a set-off, namely, that “set out in the plea of 
set-off to said declaration,” “accrued to said defendant Real 
Estate Trust Company by reason of the fact that the said 
defendant paid for the property mentioned in said bill of 
particulars attached to said plea of set-off and that said 
property was delivered to and is now in the possession of 
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said plaintiff, and that although in possession of said prop¬ 
erty, and although often requested, the said plaintiff has 
refused to pay for the same.” 

As appears from the record (p. 6), leave was granted the 
appellants to file a substituted affidavit of defense, and the 
judgment appealed from was rendered a month thereafter 
namely, on April 2, 1918, reciting that they had “failed to 
file a substituted affidavit of defense herein, under leave 
granted under date of March 1, 1918.” 


Points and Authorities. 

Preliminarily, a question arises whether the appeal should 
not be dismissed by the Court because of the practical ab¬ 
sence of an assignment of errors. Nothing is offered in 
compliance with the rule in this regard except the statement 
(Record, p. 6) that the Court below erred in giving judg¬ 
ment against the defendants under the 73d Rule and in not 
overruling the motion for such a judgment. Such an as¬ 
signment conveys nothing whatever to the attention or mind 
of the Court or to the opposing party as to the grounds of 
the appeal, or the questions which are to be considered, 
which the appeal, itself, without more, would not have done. 
It does not even indicate whether the sufficiency of the de¬ 
fendants’ affidavit, or questions as to the insufficiency of 
that filed by the plaintiff, constitute the points to be contested 
and which are to be determined by the Court. 

“We are left to determine by inference the alleged errors 
of which they complain, and we should be justified on this 
ground to dismiss the appeal.” Bradshaw vs. Stott, 4 D. C. 
App., 527, 532—decided before adoption of the rule requir¬ 
ing an assignment of errors to be filed. See, also, Hartman 

vs. Ruby, 16 Id., 45, 59; Clarke Investment Co. vs. Sydnor 
19 App. D. C., 94-5. 
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That, proceeding to the merits, the bills of particulars 
which accompany actions of assumpsit constitute a part 
of the pleadings, that recovery under the common counts is 
restricted to them, and that they express to the defendant 
what it is the plaintiff expects to recover under them, was 
recognized and established by the predecessor of this Court 
as far back as Fague vs. Corcoran, 3d Mackey, 199; the 
principle of which case is restated by this Court as lately as 
King vs. Rhodes, 46 Wash. Law Rep., 134, holding that 
the effect of a bill of particulars is to limit plaintiff’s de¬ 
mand and to restrict his proof to the subject-matter speci¬ 
fied therein,—so that, although, generally, evidence of a 
quantum valcbat is admissible under the common counts, 
such evidence must be excluded when the bill of particulars 
annexed to the declaration sets up a promise to pay a sum 
certain. 

Read in the light of the principle thus declared, the cause 
of action pleaded as a set-off by the appellants, though under 
the common counts, including a count for goods sold and 
delivered by them to the apepllee at her request, is restricted 
by their bill of particulars to the case, simply, of personal 
property in a “building now in possession of the plaintiff, 
placed in said building by the defendants”; and the affidavit 
in support is, likewise, simply, that one of the appeflantS 
paid for the property mentioned in the bill of particulars and 
delivered it to the appellee, who is now in possession of it 
and who, “although in possession of said property and 
although often requested, has refused to pay for it.” The 
affidavit, it will be noted, does not support the allegation 
of the common count that the fixtures and furniture in 
question were either sold, or delivered, to the appellee at 
her request; it sets forth no undertaking by the appellee tc 
purchase them, no invitation by her to the defendants or 
either of them to place them in her building, or to leave 






r 


5 

them there or otherwise to deliver them to her, no promise 
by her to pay for them, nor any facts upon which, or from 
which, any such promise or liability upon her part can by 
any possibility be implied. If it is a sufficient affidavit of 
defense, then any tenant may, at the termination of his 
lease, leave upon the premises fixtures and furniture which 
he regards as of too little value, separated from the build- 
ing, to justify their removal, and which the landlord refuses 
to buy; and, when sued for his rent in arrear, may recover 
their value by a cross-action of set-off, simply because he 
has left them upon the landlord’s premises, which the latter 
could not retake without them—and to recover upon no 
other showing than that, though frequently requested, the 
landlord has refused to pay for them. 

The authorities cited in support of the appeal are of two 
classes, namely: 

(a) Authorities holding that, where a defendant has tor- 
tiously gained possession of or converted to his own use 
the property of another, the plaintiff may waive the tort 
and sue upon an implied promise to pay their value; and 

(l?) Authorities holding that, under the decisions of this 
Court, affidavits of defense under the seventy-third Rule 
should be liberally construed, so, according to the brief for 
appellant, as to give defendants “if possible, a jury trial, 
and, wherever a doubt exists as to the right of the plaintiff 
to recover, summary judgment should not be given.” 

(a) 

The trouble with any attempt to apply the principle of 
the first of these classes of authorities to the present case 
is that, here, no tortious acquisition by the appellee of the 
appellants’ property is alleged by the affidavit. It contains 
nothing to indicate, and still less any averment as Rule 73 
requires, that the appellee wrongfully came into possession 
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of the building in which the appellants are alleged to have 
placed the property specified in the bill of particulars, that 
she in any manner caused or induced them to place their 
said property therein, that she has in any way denied or 
obstructed their right to remove it, that she has in any way 
converted it to her own use, has made or is making any 
use of it, has claimed or is claiming any ownership of or 
right to it, or has at any time or in any manner interfered 
with the taking possession or removal of it by the defen¬ 
dants. 

That this failure of the appellants to set forth in their 
affidavit specifically, “in precise and distinct terms, the 
grounds of their defense, which must be such as would, if 
true, be sufficient to defeat plaintiff’s claim in whole or in 
part,” as required by Rule 73, is not an inadvertent omis¬ 
sion, taken advantage of to deprive them of opportunity to 
present an adequate, bona fide defense to the action brought 
against them, is apparent, not only from the capable and 
experienced counsel by whom the affidavit was prepared, but 
from the fact that, after a full month granted within which 
to file a substituted affidavit, in which the fuller strength 
of the appellees’ defense, if they had any, could be pre¬ 
sented, they permitted judgment to be rendered without ad¬ 
vantage taken of the leave thus sought for by them and 
granted by the trial court. 

(b) 

The second class of authorities cited in support of the ap¬ 
peal is unavailing, for two reasons: 

In the first place, the appellants’ affidavit, confined to 
support of their second plea, is in no proper or admissible 
sense an affidavit of defense, under the 73d Rule. That plea 
is a cross-action, in no way questioning the validity of the 
plaintiff’s cause of action against the defendants, but setting 
up a separate and distinct cause of action by the defendants 
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against the plaintiff, which they seek to have set-off as 
against hers. Quoad this latter cause of action, it is they 
who were the plaintiffs, and whose affidavit, therefore, under 

the very authorities cited by themselves, is to be construed 
strictly. 

In the second place, neither the cases in this Court cited 
on their behalf, nor any others, sustain the proposition that 
affidavits of defense under the 73d Rule or analogous pro¬ 
visions elsewhere are to be construed so as to give, "if pos¬ 
sible, a jury trial, and wherever a doubt exists as to the right 
of the plaintiff to recover, summary judgment should not 
l>e given.” On the contrary, their utmost extent is to hold 
that, when a defendants affidavit is sufficient to satisfy the 
Court of his good faith in making his defense, and, under 
it, a doubt exists as to the plaintiff s right to recover, the 
affidavit is to be "accorded a fairly liberal interpretation, if 
there be nothing to indicate or suggest evasion, or studied 
uncertainty of allegation in matters susceptible of clear and 
precise statement.” 

W hat could more strongly indicate evasion, or studied un¬ 
certainty of allegation in matters susceptible of clear and 
precise statement, than the fact that the allegations of the 
affidav it remain as they are, with no intimation, even, that 
the fixtures came into the possession of the plaintiff at her 
request, by her procurement or in any manner at her in¬ 
stance, that she either expressly or impliedly promised to 
pay for them or acquired them in such a manner as to admit 
of an implication of such a promise, after leave to amend, 
and a month’s time within which to do so, had been allowed 
the appellants by the Court before acting upon the motion 
for judgment? 

"The affidavit does not impress one as being entirely in¬ 
genuous.” Its terms must reasonably warrant the inference 
that the defendant has a substantial defense to plaintiff’s 





claim. Lawrence vs. Johnston, 42 App. D. C., 202, 205, 
206. 

While the affidavit need not be drawn with so much nicety 
as to meet every objection that might be urged, it must al¬ 
lege facts which constitute a defense with substantial dis¬ 
tinctness and precision; where these are lacking, the plaintiff 
ought not to be barred of his right to immediate judgment. 
Gleason vs. Hoeke, 5 App. D. C., 1, 7, and citations. 

“An affidavit will 1>e held sufficient which shows a 
defense set forth in good faith; yet it can not be per¬ 
mitted that the defendant should evade the rule, which 
was intended to promote the speedy administration of 
justice and should therefore receive a reasonable con¬ 
struction to effect that purpose, by the interposition of 
indirectness and vague statements, when it is evidently 
in his power to set forth his defense, if defense he has, 
with the particularity which the rule contemplates.” 
Chapman vs! Coal Co., 11 App. D. C., 386, 390. 

An affidavit of defense is to be accorded a fairly liberal 
interpretation only where there is nothing to indicate evasion 
or studied uncertainty of allegation or denial in matters 
plainly susceptible of clear and precise statement. St. Clair 
vs. Conlon, 12 App. D. C., 161, 163. 

Mere averments of general defenses, without statement of 
the facts upon the proof of which it is hoped to sustain such 
defenses, are insufficient. Thompson vs. Franklin Nat. 
Bank, 45 App. D. C., 218. 

It is respectfully submitted that the Court below did not 
err in rendering the judgment appealed from, and that it 
should be affirmed. 

J. J. Darlington, 
Attorney for Appellee. 













